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Court of glppeate, Btstrict of Columbia 

April Term, 1930. 

No. 5087. j 

National Remedy Company, a corporation, Appellant , 

v 

u. 

Arthur M. Hyde, Secretary of Agriculture, et\al. 

Appeal from the Supreme Court of the District of 

Columbia. 

BRIEF FOR THE APPELLANT. 

Introduction. 

i 

This appeal involves the right of the appellant (Jiere- 
inafter called plaintiff), manufacturer of a proprietary 
remedy known as “B. & M. External Remedy,” to 
bring a bill of peace to enjoin the appellees (defen¬ 
dants) from so-called “multiple seizures” of said rem¬ 
edy under the Food and Drugs Act (June 30, 19C)6, 34 
Stat. 768, as amended August 23, 1912, 37 Stat. (416), 
until such time as the disputed questions of law and 
fact can be judicially determined in some one of the 
several libels already filed against said remedy by the 
defendants. 

The case was heard in the Supreme Court of the 
District of Columbia by Mr. Justice Gordon on ai mo- 
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lion to dismiss the amended bill of complaint. The 
court ignored the allegations of the bill as to the effect 
of such multiple seizures in various parts of the coun¬ 
try on the business and property of the plaintiff, as 
well as the grave constitutional questions inherent 
therein, and held that the right to seize property be¬ 
lieved to be adulterated or misbranded in violation of 
law when and where found resides in the uncontrolled 
discretion of the defendants (R. 15-23). 

SUMMARY OF AMENDED BILL OF COMPLAINT . 1 

1. Plaintiff has built up since 1913 and now owns a 
substantial business in the manufacture and sale of a 
preparation known as “B. & M. External Remedy.” 

2. The preparation is manufactured under a secret 
formula and by a secret process. 

3. It is of great value in the treatment of human dis¬ 
eases, as has been demonstrated by experience, experi¬ 
mentation and research. 

4. None of plaintiff’s representations concerning the 
X)reparation is false, fraudulent or misleading, and the 
preparation is not adulterated or misbranded. 

5. Plaintiff lias 1 not generally advertised the remedy, 
except in drug trade journals, but has built up sales on 
recommendations of those who have used it. 

6. The remedy is shipped in interstate commerce to 
all States of the United States and to the District of 
Columbia. 

7. In 1919, following a hearing in the Department of 
Agriculture, seizures of plaintiff’s preparation were 

i The allegations of the bill are admitted by the motion to dismiss 
including statements as to plaintiff ? s business and the curative properties 
of its remedv. American School of Magnetic Healing v. McAnnultv, 
187 U. S. 94.' 
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made in various jurisdictions, alleging misbranding. 

8. One of said proceedings, in the United States Dis¬ 
trict Court for New Hampshire, after a trial to a! jury 
lasting three weeks, resulted in a complete vindication 
of the plaintiff (January 23, 1923). 

9. The libel filed in New Hampshire contained in sub¬ 
stance and effect the same or practically the jsame 
allegations or statements as are set forth in the libels 
of which complaint is now made. 

10. For a period of six years after said verdict in 
its favor plaintiff was allowed to sell and ship its 
preparation in interstate commerce without molesta¬ 
tion or criticism from the Government. 

11. In December, 1928, and January, 1929, the De¬ 
partment of Agriculture, acting by and through the 
defendants, without notice or hearing, caused libels to 
be filed and seizures to be made of B. & M. External 
Remedy in New York City, Buffalo, Pittsburgh (2), 
Philadelphia (2), Baltimore (3), Oakland, Portland 
(Me.), Miami, and elsewhere, on identical libels on 
mimeograph form, alleging adulteration and misbrand¬ 
ing of said remedy. 

12. Plaintiff has ascertained and on information and 
belief avers that the Department of Agriculture, act¬ 
ing through the defendants, intends to institute and 
prosecute libels in numerous other places, all involving 
the same general allegations. 

13. The allegations of the libels filed and to be filed 
are substantially the same as the libel filed in New 
Hampshire in 1919, and the verdict and judgment en¬ 
tered thereon are conclusive here. 1 

_ 

1 Mr. Justice Gordon held there was no res .judicata because the New 
Hampshire libel alleged only misbranding, whereas the prcsenjt libels 
allege both misbranding and adulteration (R. 22). Quaere: May the 
Government try its case, if any, against the plaintiff piecemeal? [ 
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14. There are ho separate issues of law or facts in 
these numerous proceedings, all issues as to the rem¬ 
edy can be fully 1 determined in any one of said pro¬ 
ceedings, and no necessity exists for harassing the 
plaintiff in this way. 

15. The effect of the libel proceedings being to pre¬ 
vent the plaintiff from marketing the shipments seized, 
the multiplicity of actions threatened by the defen¬ 
dants would tie up plaintiff’s entire output and deny it 
due process of law and the equal protection of the law. 

16. Plaintiff’s business is valuable and is threatened 
with total destruction by the arbitrary and illegal ac¬ 
tion of the defendants. The prosecution of a multitude 
of libels in widely separated parts of the United 
States is unnecessarily oppressive, is causing plaintiff 
great and unnecessary expense, and is ruining and will 
ruin and destroy its business and good will. 

17. The first of the present series of libels was 
brought in New York City; plaintiff does not object to 
the further prosecution of one such libel, preferably 
that in New York. 

18. It is within the power of defendants to control 
the prosecution of the libels which have been filed and 
the institution of others. 

19. Defendants claim the right, in their uncontrolled 

discretion, once they have concluded that an article is 

adulterated or misbranded, to make as many seizures 

as mav be deemed necessarv. 

* « 

20. Plaintiff has no plain, adequate and complete 
remedy at law, and its property, business and good 
will will be ruined and destroyed unless the defendants 
shall be restrained from prosecuting the libels already 
filed, and from filing others, except that plaintiff is 
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willing to meet and defend a test case involving the 
several points above set forth. 

Errors Relied On. 

Plaintiff relies on all errors assigned (R. 23-24), but 
for convenience these may be summarized as follows: 

1. The court erred in denying the motion for an in¬ 
junction and in dismissing the bill. 

2. The court erred in holding that the business,j good 
will and other property of the plaintiff were not taken 
and destroyed without due process of law. 

3. The court erred in holding that the plaintiff would 
not suffer irreparable injury as a result of thd acts 
complained of and that it had an adequate remedy at 
law. 

4. The court erred in failing to hold that there was 
a res judicata. 

5. The court erred in holding that the number of 
seizures of the commodity rests in the uncontrolled 
discretion of the defendants, regardless of the effect on 
plaintiff’s business and property. 

6. The court erred in holding that notice and hearing 

are not necessarv before seizures are made. 

* 

ARGUMENT. 

I. | 

! 

Plaintiff’s Business, Which is Being Destroyed as in 
the Bill Alleged, is “Property”. | 

The business and good will of the National Remedy 
Company in the manufacture and sale of its products 
is property which equity will protect. 
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Pierce v. Society, 258 U. S. 510, 533 (and cases 
cited under II, infra ); 

David v. Zimmerman, 91 Hun. 489; 36 X. Y. S. 
303. 

II. 


The Injury Alleged is Irreparable and There is no 
Plain Adequate and Complete Remedy at Law. 

The injury to National Remedy Company’s prop¬ 
erty is irreparable and there is no plain, complete and 
adequate remedy at law. 


Watson v. Sutherland, 5 Wall. 74; 18 L. ed. 580 
City v. Beckham, 118 Fed. 399; 55 C. C. A. 333 
Scott v. Donald, 165 U. S. 107; 41 L. ed. 648 
Terrace v. Thompson, 263 l\ S. 198; 68 L. od. 255 
Truax v. Raich, 239 U. S. 33; 60 L. ed. 131 
Truax v. Corrigan, 257 U. S. 312; 66 L. ed. 254. 


Indeed, the mere fact that there is no tribunal which 

can consolidate the various cases prevents an adequate 

remedv at law. 

•» 


Galveston etc. Co. v. Dowe, 70 Tex. 5, 11. 

When a single libel is filed against a consignment of 
“B. & M. External Remedy,” plaintiff is not deprived 
of said consignment until after trial and judgment, 
i. e. after due process of law. 

When a multitude of suits is brought or threatened 
(as alleged), plaintiff is deprived of much more valu¬ 
able property, to wit, its business—without trial, with¬ 
out judicial determination, without judgment, i. e. with¬ 
out due process of law. 

The following are obvious elements of the irrepara- 
bility of the injury: 


1. There is a 4 ‘piling up of unnecessary costs’’ \yhich 
are “onerous and oppressive.” 

2. There is a piling up of unnecessary expense ill the 
employment of competent attorneys in many citiejs. 

3. There is a loss and destruction of the market for 
its product because plaintiff’s customers are, wh^re a 
seizure is made, refusing to purchase more of plain¬ 
tiff’s product until the termination of the litigation. 
“The average business man undoubtedly dread^ and 
avoids, if he can, a lawsuit of any kind, but ai suit 
(under the Food and Drugs Act) is so far out of the 
common man’s experience, that he is terrorized by even 
a threat of such suit.” Emack v. Kane, 34 Fep. 46. 
Even if the plaintiff has not violated the law, as it 
contends and as the court in New Hampshire hajs ad¬ 
judicated, the plaintiff is deprived of its business with¬ 
out a remedy at law. 

4. There is a loss and destruction of the good will of 
the plaintiff for the reasons pointed out in paragraph 


3 supra, for which the plaintiff has no remedy, even 
though it has observed the law in all particulars. 

5. In order to protect its business and good will, 
plaintiff is compelled as a practical business matter to 
repurchase all of its product which has been sbized 


from its customers under the policy of the defendants. 

6. The expense incident to a multiplicity of suits will 
ruin the plaintiff financially, not because it is doing 
anything unlawful, but because of the oppression of 
such multiplicity. 

7. If the plaintiff should in any case neglect tp ap¬ 


pear and defend a libel, its business and good will be 
forever lost in and about that community where the 
seizure was made and in all of the other stores ojf the 
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concern (e. g. The Liggett Company) from whom the 
seizure was made. (R. 8.) 

8. If, on the other hand, the plaintiff does appear in 
and defend each case, employing competent counsel and 
preparing and presenting evidence, it will be ruined 
financially, even if successful in the litigation. 

The Government ought not to be permitted to crush 
plaintiff by tactics which will accomplish that result by 
financial pressure. Such tactics are not only unduly 
vexatious but savor of oppression and tyranny. The 
plaintiff, of course, can not contend against the Gov¬ 
ernment financially. Are administrative officials to be 
permitted “to force the (plaintiff) by multiplicity of 
suits and the excessive cost of litigating them sep- 
aratelv to a settlement without a contest on their 
merits”? Atchison etc. Co. v. Smith, 42 Cal. App. 559. 
If each of these libels now brought should be separately 
tried and each trial should approximate in length the 
one which has already been tried it would require more 
than a vear of constant trial before they could be dis- 
posed of even without interruption, whereas one test 
case could be tried probably in about three weeks. 

Where legal proceedings are thus made an instru¬ 
ment of injustice, there is an insistent cry for relief in 
equity. Equity alone, under the facts alleged can pre¬ 
vent this multiplicity of libels from being used in an 
attempt to coerce the National Remedy Company into 
surrender,—a surrender to might, not right. Such in¬ 
timidation is “tantamount to a denial of the equal pro¬ 
tection of the laws.” 


Ex parte Young, 209 U. S. 123; 52 L. ed. 741. 
Cotting v. Kansas City, 138 U. S. 79; 46 L. ed. 92 
See Note, 59 L. ed. 60S. 
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III. 

A Bill of Peace is Proper to Prevent a Multiplicity of 
Suits With Consequent Irreparable Injury. 

“Equity will exercise its jurisdiction to prevent mul¬ 
tiplicity of suits where a party institutes or is about to 
institute a number of successive or simultaneous ac¬ 
tions against another party all depending upon the 
same legal questions and similar issues of fact.” See 
also VII infra. 

Eaton on Equity (Hornbook Series 2nd ed. Sec. 
9 (b), p. 31). 

Pomeroy on Equitv Jurisprudence, 4th ed., Sec. 
245. 

Clark’s Principles of Equity, Sec. 447, p. 596. 

Third Avenue R. R. Co. v. Mavor, etc., of N. Y., 
54 N. Y. 159. 

Truax v. Raich, 239 U. S. 33; 60 L. ed. 134. 

Shinkle v. City, 83 Ky. 420. 

Atchison, etc. Co. v. Smith, 42 Cal. App, 555, 
559 

Glucose, etc. Co. v. City, 138 Fed. 209, 211. 

Norfolk, etc. Co. v. Arnold, 143 X. Y. 265. 

Smvthe v. Ames, 169 U. S. 466, 517, 518; 42 L. 
ed. 819, 839. 

In the instant case certain administrative officers of 
the United States have already instituted a farge 
number of actions against said “R. & M. External 
Remedy”, all depending upon the same legal ques¬ 
tions and similar issues of fact. They threaten jo in¬ 
stitute more. 
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IV. 

This is a Proceeding Against Public Officers for an 
Abuse of Authority; the Immunity of the United 
States is Not Involved. 

The exemption of the United States from suit does 
not preclude an action against the Secretary of Agri¬ 
culture or his subordinates to restrain them as sought 
bv this bill. 

Philadelphia Co. v. Stimson, SecV of War, et 
cit., 233 U. S. 605, 619, 621; 56 L. ed. 570, 577. 

The court said; (page 619) “If the conduct of the de¬ 
fendant constitutes an unwarranted interference with 
the property of the complainant, this resort to equity 
for protection is not to be defeated upon the ground 
that the suit is one against the United States.’’ 

A flood of such cases might be cited. From them it 
appears that suits lie against public officers who pur¬ 
port to act under a statute, 

First, when the statute is unconstitutional or void; 

Second, when the acts are not justified by the statute, 

a. Because not within its terms (as in the last case 
above cited); or 

b. Because of the misuse or abuse of discretion (as 
in Xectow v. Cambridge; Manhattan Iron Works v. 
French, and other cases cited, infra). 

When such acts are the bringing of a multiplicity of 
suits, then a bill of peace will lie against a public officer 
as well as against one who is not a public officer. 

The fact that a person is a public officer and claims 
to act as such does not in any wise exempt him from 
suit when he acts without valid authority. 

And where it is reasonably claimed that such a situa- 
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tion exists, equity will enjoin a multiplicity ofi suits 
until the question of constitutionality, validity, or 
justification is determined. 

Although a defence might be made in each case, 
although the statute may be constitutional, although 
the officer may be justified, the reasonable contention to 
the contrary (where there is a multiplicity of suits) 
will give equity jurisdiction to enjoin the multiple suits, 
pendente life, and to determine the question of consti¬ 
tutionality, validity or justification which has been 
raised. 

This is clear under the reasoning of Third Avenue 
R. R. Co. v. Mayor, 54 N. Y. 159, a case which, while 
not that of a federal court, has been cited with ap¬ 
proval in every American case or text-book on ejquity, 
by many courts of last resort, and, indeed, by the [Court 
of Appeals of the District of Columbia. 

Cave v. Rudolph, 53 D. C. App. 12. 

i 

There is a long line of decisions of the Supreme 
Court of the United States justifying us in this conten¬ 
tion, of which is a recent one is: 

Pierce v. Society, 268 U. S. 510; 69 L. ed. 1070. 

The defendants might have sought criminal prosecu¬ 
tion of the National Remedy Company. They have 
not done so but have elected to proceed in the] civil 
courts. We are not confronted with the difficult ques¬ 
tions which arise when it is sought to enjoin criminal 
prosecutions. The fact that numerous actions a^e di¬ 
rected against one who might be prosecuted crimiinally, 
however, does not deprive equity of jurisdiction bijit is a 
ground for giving it jurisdiction where there jis no 
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method of consolidating the various actions and where 
the questions to be decided in all the suits are the same 
and all issues can be determined in a single case. 

The bill of peace lies “when the prevention of such 
prosecutions is essential to the safeguarding of rights 
of property”. 

Truax v. Raich, 239 U. S. 33, 38; 60 L. ed. 131, 
134. 

Third Avenue R. R. Co. v. Mayor, etc. of X. Y., 
54 X. Y. 159. 

Atchison, etc. R. R. Co. v. Smith, 42 Cal. App. 
555; 18 Pac. 824. 


V. 

The Effect of the Course Followed by Defendants is to 
Deprive Plaintiff of Its Property Without Due 
Process of Law. 

It is not essential to such a bill of peace as this, that 
the validity of the statute, under which the Secretary 
acts should be attacked. This we have already pointed 
out. 

What the National Remedy Company here chal¬ 
lenges is not the use of power by the defendants but the 
abuse of power. 

Philadelphia Co. v. Stimson, Secretarv, 223 U. 

S. 605, 621; 56 L. ed. 570, 577. 

Greene v. Louisville etc. Co., 244 U. S. 499, 507; 

61 L. ed. 1280, 1285. 

That the Secretary is given a discretion is not con¬ 
clusive. Administrative discretion has been defined as 
follows: 

“Not a capricious or arbitrary discretion * * * 
but guided and controlled in its exercise by fixed 
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legal principles * * *, not a mental discretion to be 
exercised ex gratia, but a legal discretion,! to be 
exercised in conformity with the spirit of the law, 
and in a manner to subserve and not to impede 
or defeat the ends of substantial justice.” | 

Bailey v. Taaffe, 29 Calif. 422. 

Again: 

“When anything is left to a person to b^ done 
according to his discretion, the law intends it to 
be done with sound discretion and according to 
law, and the court has power to redress things 
that are otherwise done, notwithstanding they are 
left to the discretion of those who do them.” 

18 C. J. 1135. 

Due process of law means a process which heals and 
judicially determines before it condemns—which ar¬ 
rives at a judgment before the deprivation taking, or 
destruction. No statute may authorize an adminis¬ 
trative taking except for compensation and by eminent 

domain. No statute mav authorize administrative de- 

%> 

struction of property without the opportunity io the 
owner of being heard by a court of law. Any statute 
which authorizes the taking of property at the wh|im of 
an administrative officer, without judicial hearing and 
judgment, is void. 

See Note, 59 L. ed. 608. 

If the Food and Drugs Act authorizes the defendants 
to take unnecessary and unreasonable measures 
against the plaintiff’s business, which is private prop¬ 
erty and the pursuit of an useful activity,—if it justi¬ 
fies them in the utter destruction of the plaintiff’s 
property by the oppression of a multiplicity of suits, 
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then the Act to that extent is unconstitutional and 
void. 


Vick Wo v. Hopkins, 118 U. S. 356; 30 L. ed. 

220, discussed infra. 

A statute mav be constitutional, but the misuse of it 
unconstitutional hs in the instant case. There is a long 
line of cases to this effect, the latest being: 

Nectow v. i Cambridge, 277 U. S. 183, 72 L. ed. 

842. 

If the plaintiff’s business, its property, is to be de¬ 
stroyed by the United States, plaintiff is first entitled 
to “an orderly proceeding adapted to the nature of the 
case, in which it has an opportunity to be heard, and to 
defend, enforce, and protect its rights.” It is entitled 
to the “fundamental principles for the protection of 
private rights which our system of jurisprudence has 
always recognized. ’ ’ 

Indeed, any statute which justifies penalties or pro¬ 
cedure which are “excessive and ruinous” is to that 
extent a denial of due process of law and unconstitu¬ 
tional. 


Ex-parte Wood, 155 Fed. 190. 

See Note 59 L. ed. 608, abstracting many highly 
illustrative cases. 

The reasoning of the Supreme Court of New York 
is sound when it used the following language, clearly 
applicable to this case: 

“In a word the plaintiff (assuming that prose¬ 
cutions are allowed to proceed) has been ruined. 
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The defendants, as public officers acting under the 
law, assume no responsibility for their conduct. 
And yet, the courts cannot interfere, is the! asser¬ 
tion of the learned corporation counsel. If ithis is 
true, it is a blot upon the administration Of jus¬ 
tice.” 

Manhattan Iron Works v. French, 12 Abbott (N. 
S.) 446. 

Incidentally, the courts have already had occasion to 
comment on the fact that the usefulness of the Food 
and Drug Act is threatened by the undue zeal some¬ 
times shown in its enforcement. 

Re Wilson, 168 Fed. 566. 

French etc. Co., v. U. S., 103 C. C. A. 316; 179 
Fed. 824. 

As the court well said in the Wilson case, “The dis¬ 
tinction between the enforcement of law and the abuse 
of law is lost sight of.” 

The attention of the Count is respectfully directed to 
the case of 

Vick Wo v. Hopkins, 118 U. S. 356 (1866) ; 30 L. 
ed. 220. 

In this case the City of San Francisco had passed 
an ordinance committing to the discretion of the Board 
of Supervisors the right to prohibit laundries in ^rame 
buildings. The Board attempted to discriminate be¬ 
tween buildings occupied by Chinese subjects and those 
occupied by others. The Supreme Court, holding that 
the ordinance, so enforced, was void, said: 

(page 369) “When we consider the nature and 
theory of our institutions of government, the prin¬ 
ciples upon which they are supposed to rest, and 
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review the history of their development, we are 
constrained to conclude that they do not mean to 
leave room for the play and action of purely per¬ 
sonal and arbitrary power. Sovereignty itself is, 
of course, not subject to law, for it is the author 
and source of law; but in our system, while sov¬ 
ereign powers are delegated to the agencies 
of government, sovereignty itself remains with 
the people, by whom and for whom all govern¬ 
ment exists and acts. And the law is the definition 
and limitation of power. It is, indeed, quite true, 
that there must always be lodged somewhere, and 
in some person or body, the authority of final deci¬ 
sion; and in many cases of mere administration 
the responsibility is purely political, no appeal ly¬ 
ing except to the ultimate tribunal of the public 
judgment, exercised either in the pressure of opin¬ 
ion or bv means of the suffrage. But the funda- 
mental rights to life, liberty and the pursuit of 
happiness cbnsidered as individual possessions, 
are secured bv those maxims of constitutional law, 
which are the monuments showing the victorious 
progress of the race in securing to men the bless¬ 
ings of civilization under the reign of just and 
equal laws, so that, in the famous language of the 
Massachusetts Bill of Rights, the government of 
the Commonwealth ‘may be a government of laws 
and not of men’. For, the very idea that one man 
may be compelled to hold his life, or the means 
of living or any material right essential to the en¬ 
joyment of life, at the mere will of another, seems 
to be intolerable in any country where freedom 
prevails, as being the essence of slavery itself.’’ 

(page 373) “* * * Though the law itself be fair 
on its face and impartial in appearance, yet, if it 
is applied and administered by public authority 
with an evil eye and an unequal hand, so as prac¬ 
tically to make unjust and illegal discriminations 
between persons in similar circumstances, material 



to their rights, the denial of equal justice :.s still 
within the prohibition of the Constitution/’ (Cases 
cited) 


VI. 

The Court Will Not Attribute to Congress an Intent to 
Defy the Constitution or to Come so Near to Doing 
so as to Raise a Serious Question. 


Consequently, since the Food and Drugs Act is sus¬ 
ceptible of two interpretations, one of which wijl con¬ 
form to the Constitution, the other defy it, the Court 
will unhesitatingly adopt the former. 


United States v. Delaware & Hudson Co., 213 
U. S. 366, 408. 

United States v. Jin Fuev Mov, 241 U. S. 394, 
40L ‘ j 

Federal Trade Commission v. American Tobacco 
Co., 264 U. S. 298, 307. ! 

It is respectfully submitted, therefore, that Section 
10 of the Act (quoted in Mr. Justice Gordon’s opinion, 
R. 19), should not be given the broad interpretation 
contended for by the defendants, which casts a shadow 
on an otherwise wholesome statute, but should be given 
the more reasonable interpretation here contended for, 
namely, that it authorizes only such number of seizures 
as may be necessary to fairly raise all issues concern¬ 
ing the article seized, and at the same time afford the 
claimant full opportunity to meet such issues within 
the limit of his abilitv and resources. 

Certainlv the statute should not be construed to 
* 

clothe Government agents with authority to put any 
person out of business by the simple and all-too-effec- 
tive expedient of making more seizures and filing more 
libels than he can defend. 
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VII. 

Notice and Hearing- Are a Condition Precedent to the 

Filing- of a Libel. 

The notice and preliminary hearing which must be 
given under the Act is not a condition precedent to a 
criminal prosecution under the Act. 


U. S. v. Morgan, 222 U. S. 274; 56 L. ed. 198. 

We submit that the reasoning of this case is appli¬ 
cable solely to criminal prosecution—not to libels. We 
contend that the notice and hearing required by the 
Act are conditions precedent to seizures. The courts 
have held this provision not to be applicable to a crim¬ 
inal prosecution. If not applicable to libels, the pro¬ 
vision is a nullity, and the courts have amended the 
statute by striking out the whole clause relating to 
notice and hearing. 


VIII. 

Consideration of the District of Columbia Cases. 

There are three cases decided bv this court in which 

* 

an injunction was denied, although sought on the 
ground of the prevention of a multiplicity of suits: 

Cave v. Rudolph (1923), 287 Fed. 989; 53 D. C. 
Appeals 12. 

Rudolph Lockwood (1924), 2 Fed. (2nd) 319; 

55 D. C. Appeals 101. 

McKee v. Rudolph (1926), 12 Fed. (2nd) 148; 

56 D. C. Appeals 207. 

In McKee v. Rudolph an injunction was sought 
against the District Commissioners to prevent them 
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from enforcing an Act of Congress relative to the post¬ 
ing of rates in hotel rooms. It was alleged tljat the 
Act of Congress was unconstitutional and that its en¬ 
forcement would result in irreparable injury. While 
the suit was pending, an information was filed jin the 
Police Court against the plaintiffs charging theijn with 
a violation of the Act. This Court upheld the decision 
of the lower court in dismissing the bill of peace jon the 
ground that there was a remedy at law. The j Court 
said that the contention that equity should take! juris¬ 
diction to prevent a multiplicity of suits was without 
foundation in fact because only a single suit, a test 
case, had been filed. The Court said: 

i 

“It can not, therefore, be claimed that appel¬ 
lants have been or are likelv to be needlessly liar- 
rassed by a multiplicity of prosecutions.” 

In the dissenting opinion of Acting Associate Jus¬ 
tice Bland there are a large number of cases cip;ed in 
support of the proposition that equity will intervene 
either for a multiplicity of prosecutions or the im¬ 
minence of such prosecutions. 

In Rudolph v. Lockwood an injunction was granted 
by the Supreme Court restraining the Commissioners 
from instituting any proceedings under an Act of Con¬ 
gress forbidding the erection or construction of dwell¬ 
ings fronting on certain alleys. It was alleged that 
the plaintiffs were the owners of a number of bjouses 
in one of the alleys and that the Commissioners ^night 
institute separate proceedings against the plaintiffs 
for each day that use was made of the property after 
it had been ordered removed. There was in thje bill 
an allegation of a possibility of a multiplicity of prose¬ 
cutions. Relative to this the Court said: 


i 
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“The averment of a possibility of a multiplicity 
of suits as set out in this case was not sufficient to 
invoke equitable jurisdiction.” 

In Cave v. Rudolph, a bill was filed to restrain the 
enforcement of a iregulation prohibiting the stopping 
or loitering upon the street, except at a public hack 
stand, of taxicabs and hacks. The bill alleged that 
plaintiffs were engaged in the business of transporting 
passengers for hire upon the streets of the District and 
that if the ordinance should be enforced it would re¬ 
sult in irreparable injury to the plaintiffs and others 
similarly employed. On the question of preventing a 
multiplicity of suits this Court said: 

“Xor does the possibility of a multiplicity of 
arrests and trials in such cases pending a final de¬ 
cision of the question, fail to bring the issue with¬ 
in the jurisdiction of equity; for if a party should 
repeatedly violate the ordinance before a final de¬ 
cision could be had concerning its validity, he 
could not complain of its enforcement against him 
under the circumstance. He could nevertheless 
save his rights by error as in other cases, and if 
the prosecution should actually proceed with nu¬ 
merous trials against an individual , instead of 
relying upon a single test case, equity could there¬ 
upon interfere to prevent that procedure, leaving 
the issue nevertheless to be decided at laic. The 
present case does not now present such a situation. 
Third Avenue R. R. Co. v. Mavor et al., 54 N. Y. 
159.” 

It is respectfully urged that these three decisions of 
this Court recognize very clearly and plainly the right 
of a plaintiff to enjoin a public officer from instituting 
or prosecuting a multiplicity of suits whenever there 
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is a reasonable contention that such officer’s acfs are 
not justified by a valid law or by the valid use ojf law. 

IX. 

Exact Precedents. 

I 

The books do not disclose a decision either wjay in 
any case where relief has been sought against the Sec¬ 
retary of Agriculture because of a multitude of libels 
under the Food and Drugs Act. 

The principle is clear that equity does act t6 pre¬ 
vent a multiplicity of suits. It is equally clear that it is 
unnecessary to cite some preceding case which is a 
direct authority for the instant case. 

The Supreme Court, fortunately, has given us ^ rule 
by which to be guided: 

“Each case, if not brought directly withijn the 

principle of some preceding case, must, ap we 

think, be decided upon its own merits and upon a 

survev of the real and substantial convenience of 
* 

all parties, the adequacy of the legal remedy, the 
situations of the different parties, the points to be 
contested and the result which would follow if 
jurisdiction should be assumed or denied; :hese 
various matters being factors to be taken into con¬ 
sideration upon the question of equitable jurisdic¬ 
tion on this ground, and whether within reason¬ 
able and fair grounds the suit is calculated to be 
in truth one which will practically prevent a mul¬ 
tiplicity of litigation, and will be an actual! con¬ 
venience to all parties, and will not unreasonably 
overlook or obstruct the material interests of 
any. ’ ’ 

Hale v. Allinson, 188 U. S. 56, 77; 

So far as we can learn there has been but one cither 
case on all fours with this one. If there are others, the 

r 
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Solicitor for the Department of Agriculture certainly 
will know of them. The one to which we refer is 

Glaser Crandall Co. v. Jardine, et al., U. S. Dis¬ 
trict Court for the Northern District of Illi¬ 
nois, No. 6430 in Equitv, Bill filed October 8, 
1926. 

This was a bill against the Secretary of Agriculture 
and certain of his subordinates to prevent multiple 
seizures under the Food and Drugs Act of food prep¬ 
arations known as “Bred-Spred” and “Smooth 
Spred.” On February 16, 1927, Judge James H. Wil- 
kerson issued just such a temporary injunction as is 
sought in this case. That injunction is still in force 
except as modified December 6, 1927, to permit of the 
trial of a test case. 

The fact that Judge Wilkerson held that such a bill 
as this will lie and that he issued precisely the injunc¬ 
tion which the plaintiff here seeks is, of course, not 
binding on this 'Court. We cite it for such considera¬ 
tion as may be given to Judge Wilkerson’s ripe ex¬ 
perience and his wide reputation for great learning and 
ability. 


X. 

The Proper Parties Were Joined. 

It was suggested at the oral argument at nisi prius 

that the defendants do not control the institution and 

prosecution of these multiple libels, but that they are 

entirely within the control of the several United States 

Attorneys. 

* 

But is expressly alleged in the bill (paragraph 10) 
that the defendants have instituted and do control the 
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prosecution of the libels already brought and ape in¬ 
tending to institute more. 

If, however, that is a conclusion of law, therj it is 
submitted that the statute itself places the powep over 
the institution, at least, and practically of the prosecu¬ 
tion thereof, in the defendant Secretary of Agriculture. 
The discretionary right of the United States Attorney 
is confined to such cases as are presented to him by 
others than the Secretary. When the Secretary! noti- 

* i 

fies the United States Attorney to institute a libcfl, the 
United States Attorney is commanded to do sb;—a 
duty mandatory, not discretionary. This question is 
settled beyond argument by 

U. S. v. Morgan, 222 U. S. 274; 56 L. ed. 1^8. 

The Secretary, therefore, and those who are acting 
with and for him are proper parties. 

Conclusion. ! 

It is respectfully submitted that the decree o£ the 
Supreme Court of the District of Columbia grafting 
the motion to dismiss denying the motion for prelim¬ 
inary injunction, and dismissing plaintiff’s amejnded 
bill of complaint with costs, should be in all res 
reversed. 

Melvin M. Johnson, 

Abeam F. Myers, 

Attorneys for the Appellant. 
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In the Court of Appeals of the District 

of Columbia 

October Term, 1929 

No. 5087 5 

I 

National Remedy Company, a Corporation, 

appellant 

v. 

Arthur M. Hyde, Secretary of the Department 

of Agriculture, et al., appellees j 

I 

i 

APPEAL FROM THE SUPREME COURT OF THE DISTRICT 

OF COLUMBIA 

j 

_ i 

BRIEF FOR APPELLEES 

This is an appeal from a decree of the Supreme 
Court of the District of Columbia dismissing,! upon 
motion of defendants below, plaintiff’s amended 
bill of complaint filed against William M. JaRdine, 
former Secretary of Agriculture; Walter G. Camp¬ 
bell, Director of Regulatory Work, Food, Drug, 
and Insecticide Administration, United States De¬ 
partment of Agriculture; and J. J. Durrett, Chief 
of Drug Control of the Food, Drug, and Insecticide 
Administration of the United States Department 


of Agriculture, defendants. The decree and 
memorandum opinion of the Court below are set 
out in the record at pages 22 and 15, respectively. 
Bv leave of Court {R. 15), Arthur M. Hvde. Secre- 
tary of Agriculture, su cessor in office to William 
M. Jardine, was substituted as defendant in the 
case below. 

I 

1. STATEMENT OF THE CASE 

The amended bill tiled by appellant in this case 
seeks to enjoin appellees charged with the admin¬ 
istration of the Federal Food and Drugs Act from 
certifying to the United States Attornevs in the 
various judicial districts throughout the country 
their findings as to the alleged adulteration and 
misbranding of appellant's medicinal product and 
thereby causing multiple seizures to be made on 
such product under libel proceedings provided by 
Section 10 of the Food and Drugs Act. The right 
is asserted by appellant to have the question of the 
adulteration and misbranding of this product tried 
in one test case in a judicial district convenient to 
it and to have all other seizure actions now pending 
or threatened enjoined. Appellant sets up a judg¬ 
ment of the United States District Court for the 
District of New Hampshire entered January 23, 
1923, as res adjudicata upon the question of the 
adulteration and misbranding of this product at 
the present time. It is also alleged in the bill that 
appellant's business is valuable and is threatened 


with total destruction by the prosecution of a mul¬ 
titude of libels in widely separate sections of the 
United States; that a great and unnecessary ex¬ 
pense is being caused appellant, and that such mul¬ 
tiple proceedings will ruin and destroy its busi¬ 
ness and good will. 

Equitable jurisdiction is also invoked upqn the 

. 

ground that it is necessary to prevent a multiplic- 
ity of suits. The constitutionality of the Food 
and Drugs Act is not questioned, but it is urgeji that 
the alleged acts of appellees done and threatened 
in the enforcement thereof are an abuse of their 
discretion in the premises and oppressive. 


2. STATUTE INVOLVED 

I 

This case involves the Federal Food and Drugs 
Act of June 30, 1906, as amended by the Act of 
August 23, 1912 (34 Stat. 768, 37 Stat. 416),| more 
particularly Sections 4, 5, 8, and 10 (U. S. Code, 
Title 21, Sections 10,11,11a, 12, and 14). 

Sec. 4. That the examination of specimens 
of food and drugs shall be made ip the 

j 

Bureau of Chemistry of the Department of 
Agriculture, or under the direction and 
supervision of such Bureau, for the piirpose 
of determining from such examinations 
whether such articles are adulterated ok mis¬ 
branded within the meaning of this Ac"; and 
if it shall appear from any such examihation 
that any of such specimens is adulterated or 
misbranded within the meaning of thijs Act, 
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the Secretary of Agriculture shall cause 
notice thereof to be given to the party from 
whom such sample was obtained. Any party 
so notified shall be given an opportunity to 
be heard, under such rules and regulations as 
may be prescribed as aforesaid, and if it 
appears that any of the provisions of this Act 
have been violated by such party, then the 
Secretary of Agriculture shall at once certify 
the facts to the proper United States district 
attorney, 1 with a copy of the results of the 
analvsis or the examination of such article 
dulv authenticated bv the analvst or officer 
making such examination, under the oath of 
such officer. After judgment of the court, 
notice shall be given by publication in such 
manner as may be prescribed by the rules and 
regulations aforesaid. 

v_> 

Sec. 5. That it shall be the dutv of each 

district attornev to whom the Sccretarv of 

«. • 

Agriculture shall report anv violation of this 

o x t 

Act, or to whom anv health or food or drug 
officer or agent of anv State. Territorv. or the 
District of Columbia shall present satisfac- 
torv evidence of anv such violation, to cause 


appropriate proceedings to be commenced 
and prosecuted in the proper courts of the 
United States, without delav, for the enforce- 

/ 4 

ment of 'the penalties as in such case herein 
provided. 

Sec. 8. That the term “misbranded,” as 
used herein, shall apply to all drugs, or 
articles of food, or articles which enter into 
the composition of food, the package or label 
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of which shall bear anv statement, design, 
or device regarding such article, or the in¬ 
gredients or substances contained therein 
which shall be false or misleading in anv 

j * 

particular, and to any food or drug product 
which is falsely branded as to rhe State, 

Territorv, or country in which it is 

•. «/ 

manufactured or produced. 

That for the purposes of this act ar. ar¬ 
ticle shall also be deemed to be misbranded— 


In case of drugs: 


Third. 


I Its 


package or label shall bear or contain [ any 
statement, design, or device regarding the 
curative or therapeutic effect of such arti¬ 
cle or any of the ingredients or substances 
contained therein, which is false and fraud¬ 
ulent. * " * 

Sec. 10. That anv article of food, drug, or 

V V. 

liquor that is adulterated or misbranded 
within the meaning of this Act. and is being 
transported from one State. Territorv. Dis- 
trict. or insular possession to another I for 
sale, or, having been transported, remains 
unloaded, unsold, or in original unbroken 

✓ c? 

packages, or if it be sold or offered for sale 


in the District of Columbia or the Terri¬ 
tories, or insular possessions of the United 
States, or if it be imported from a foreign 

eountrv for sale, or if it is intended for ex- 
*/ 

port to a foreign country, shall be liable to 
be proceeded against in any district eburt 
of the United States within the district 
where the same is found, and seized 


confiscation bv 
condemnation. 


a 


process of libel 


for 
! for 
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3. QUESTIONS PRESENTED 


The record in this case presents the following 
questions for the determination of this Court: 

1. Whether the Federal Food and Drugs Act 
authorizes Appellees in the administration thereof 
to cause multiple seizures to be made of articles 
found bv them to 'he adulterated or misbranded : 

2. Whether a preliminary hearing before the De¬ 
partment of Agriculture must be given the owner 
of an article found to be adulterated or misbranded 
before the alleged violation is certified to the 
United States Attornev for the institution of 
appropriate proceedings ? 

3. Whether Appellees are precluded from caus¬ 
ing the institution of seizure proceedings alleged 
in the bill of complaint by reason of the former 
judgment pleaded in the bill involving Appellant’s 
product ? 

4. Whether injunction lies to restrain the exer¬ 
cise by Appellees of their functions under the act 
to investigate violations thereof and certify their 
findings to the proper United States Attorney for 
the institution of appropriate proceedings? 

5. Whether there is any equitable cause of action 
stated in the bill 
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Palmer v. Hayes, 93 Ind. 189. 

Gray v. Coan. 36 Iowa 296. 

Bowen v. Gent, 54 Maryland 555. 

Jay's Case, 6 Abb. Pr. 293. 

Texas Novelty Adv. Co. v. Pa// Trading 
Co. (Civ. A) 206 SW 729. 

Texas, etc., B. Co. v. Southern Produce 
Co. (Civ. A.), 168 SW 999. 

Holmes v. Clark, 46 Yt. 22. 

6. Appellees are not the proper parties defend¬ 
ant in this proceeding. 

Ex Parte Young, 209 U. S. 123. 

Shawnee Milling Company v. Temple, 
U. S. District Attorney, et ah, 179 Fed. 517. 

United States v. Morgan, 222 IT. S. 274, 
281. 

7. Notice and hearing are not a condition preced¬ 
ent to the filing of libel proceedings. 

U. S. v. 75 Barrels of Vinegar, 192 Fed. 
350. 

U. S. v. 50 Barrels of Whisky, 165 Fed. 
966. 

U. S. v. 75 Boxes of Alleged Pepper, 198 
Fed. 934. 935. 

U. S. v. 9 Barrels of Olives, 179 Fed. 983. 
U. S. v. 100 Barrels of Vinegar, 188 Fed. 
471. 

U. S. v. 100 Cases of Teepee Apples, 179 
Fed. 985. 

U. S. v. 74 Cases of Grape Juice, 189 Fed. 
331. 
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III 


ARGUMENT 

(1) Allegations of the bill as to irreparable injury 

The allegations of appellant’s bill as to irrepa¬ 
rable injury must be considered in the light | of 
well-settled principles regarding loss or impairment 
of property rights consequent upon the valid en¬ 
forcement of a valid statute. The rule is ^ell 
stated in 8 American and English Encyclopedia of 
Law, 2nd Edition 697, as follows: 

It may be stated as a general rule that if 

% I 

the legislature, acting within its constitu¬ 
tional limitations, directs or authorizes f:he 
doing of a particular thing, the doing of it 
in the authorized way and without negli¬ 
gence can not be wrongful; if damage results 
as a consequence of its being done, it is 
damnum absque injuria, and no action \fill 
lie for it. 

High Bridge Lumber Company v. United 
States, 69 Fed. 321. 

Gibson v. United States, 166 U. S. 269. 

Transportation Company v. Chicago, 99 
U. S. 635. | 

Arbuckle v. Blackburn, 113 Fed. 616, 625. 

It does not suffice, therefore, for a cause of Ac¬ 
tion in equity that the operation of a valid law 
validly enforced may be drastic in its effects upon 
the property and business regulated thereby. Xll 
property and business are subject to the valid Ex¬ 
ercise of the police power of the State or the ex^r- 
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tion by Congress of its constitutional legislative 
functions. Shell results as are incident thereto 
though detrimental and harmful from a practical 
standpoint do not constitute legal injury or de¬ 
privation of property in the constitutional sense. 
The purpose of the Food and Drugs Act is the 
prevention of traffic in adulterated and mis¬ 
branded food and drugs and the resultant fraud 
and injury to public health consequent upon such 
traffic. The remedies of the statute are purposely 
drastic to effect this end but are proportionate to 
the evil at which the statute is aimed. 

Thus property rights in intoxicating liquors 
have practically been extinguished by state legis¬ 
lature without offending constitutional limitations. 
Mugler v. Kansas,. 123 U. S. 623. Likewise Con¬ 
gress in the exercise of its legislative functions has 
practically done the same thing in a constitutional 
manner in the War Time Prohibition Act and the 
National Prohibition Act. 

Hamilton v. Kentucky Distilleries Com¬ 
pany, 251 L T . S. 146. 

Rupert v. Caffey, Idem L T . S. 264. 

The Food and Drugs Act is less drastic in its 
effects in that it prohibits interstate commerce 
onlv in adulterated and misbranded articles of food 
and drugs and makes such articles contraband in 
that commerce. There can be no question that in 
so legislating it has not extinguished any legiti¬ 
mate property right. It has, however, qualified 
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or restricted the absolute right or privilege of ship¬ 
ping or selling articles of food in interstate com¬ 
merce to the extent of subjecting such articles to 
investigation and examination bv the officials' en- 
forcing the Food and Drugs Act and requiring 
as a condition to their legitimate shipment in in¬ 
terstate commerce that they be found free by the 
officials of the Department of Agriculture f^om 
adulteration or misbranding. And if they are not 
unquestionably free from such adulteration or ikris- 
branding thev are rendered liable bv the statute 
to the judicial proceedings provided thereip 1 to 
determine their legitimacy. | 

Appellant in common with all manufacturers 
and vendors of food and drugs is subject to!the 
restrictions thus imposed and appellant here puf¬ 
fers no peculiar injury by reason of the hardships 
or consequences that flow from having its product 
challenged by the public officials. To maintain 
this bill therefore it is incumbent upon appellant 
to show either that the act is unconstitutional or 
that appellees have transcended or are about to 
transcend their lawful authority under the statute. 
All the authorities including those cited by appel¬ 
lant so hold. 

Ex Pane Young, 209 U. S. 123. 

Philadelphia Company v. Slim son, 1223 

U. S. 620. 

Shawnee Milling Company v. Teni\ple, 
[7. S. District Atty., et al 179 Fed. 517. 
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No property right or privilege exists in appel¬ 
lant superior to'that of the public policy underlying 
the Food and Drugs Act; for it is well established 
that there exists no right on the part of any manu¬ 
facturer or vendor of food or drugs to defraud, 
deceive, or injure the public by the sale of adulter¬ 
ated or misbranded articles. Such in effect was 


held in the case of Worden v. California Fig Syrup, 
187 IT. S. 516, 529, citing Prince Manufacturing 
Company v. Prince's Metallic Paint, 135 N. Y. 24, 
and quoting from the opinion in the latter case as 
follows: 


Anv material misrepresentation in a label 
or trade biark as to the person by whom the 
article is manufactured, or as to the place 
where manufactured, or as to the materials 
composing it, or any other material false rep¬ 
resentation, deprives a party of the right to 
relief in equity. The courts do not, in such 
cases, take into consideration the attitude of 
the defendant * * *. And, although the 

false article is as good as the true one, “ the 
privilege of deceiving the public even for 
their own benefit is not a legitimate subject 
of commerce 


Notwithstanding that appellant contends that its 
product is not adulterated or misbranded it is 
nevertheless subject to challenge and investigation 
under the terms of the Food and Drugs Act by the 
Department of Agriculture officials in pursuance of 
their duty under the statute. Though this may 
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occasion loss and inconvenience to appellant such 
loss and inconvenience is a necessary incident tjo the 
enforcement of the law and the accomplishment of 
its purpose. As said by Judge Day in Arbuckle v. 
Blackburn, 113 Fed. 616, 625: j 

Many criminal prosecutions may dffect 
the property of the person accused. A 
property may be greatly injured bf the 
wrongful and unfounded charge that it is 
used for immoral purposes. Such prosecu¬ 
tion may destroy its rental value andj pre¬ 
vent its sale, yet a court of equity coulji not 
usurp the right of trial which both the!state 
and the accused have in a common-law court 
before a jury. Every citizen must submit 
to such accusations, if lawfully made, look¬ 
ing to the vindication of an acquittal and 
such remedies as the law affords for the re¬ 
covery of damages. It is often a great 
hardship to be wrongfully accused of crime, 
but it is one of the hardships which may 
result in the execution of the law, against 
which courts of equity are powerless to 
relieve. 

If appellees are to administer the law as it is 
written they must be permitted, without judicial 
hindrance, to investigate violations thereof, find 
the facts in respect thereto, according to 
their honest endeavors and certify the same for 
proper proceedings in Court, in which proceedings 
their action, if erroneous, may be corrected. 

11167—30 - 3 
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(2) The food and drugs act authorizes the institution of 
multiple seizure proceedings under section 10 


The court below committed no error in holding 
that multiple seizure proceedings are authorized 
under Section 10 of the Food and Drugs Act. This 
is plain from the language of this section which 
reads: 


That any article of food, drugs, or liquors 
that is adulterated or misbranded within the 
meaning of this Act. and is being trans¬ 
ported from one State, territory, district, or 
insular possession to another for sale or hav¬ 
ing been transported, remains unloaded, un¬ 
sold, or in the original unbroken packages 
* * * \ shall he liable to he proceeded 

against in any District Court of the United 
States within the district where the same is 
found, and seized for confiscation bv a proc- 
ess of libel for condemnation * * 

(Italics supplied.) 




The language 


so clear as to leave no room for 


any other construction, and no other construction 
would accomplish the purpose of this legislation. 
In U . S. v. Antikamnia Company, 231 U. S. 664, 
665. the Court said: 


The purpose of the Act is to secure the 
purity of food and drugs and to inform pur¬ 
chasers what they are buving. Its provi- 
sions are directed to that purpose and must 
be construed to effect it * * * the pur¬ 

pose of the law is the ever insistent consider¬ 
ation in its interpretation. 
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and in Hipolite Egg Company v. United States, 
220 U. S. 45, 57: 

The statute declares that it is one for 
preventing * * * the transportation of 

adulterated * * * foods * * * j and 
for regulating traffic therein”; and, 4 s we 
have seen, sec. 2 makes the shipper of them 
criminal and see. 10 subjects them to confis¬ 
cation, and, in some cases, to destruction, 
so careful is the statute to prevent a cfeleat 
of its purpose. In other words, transporta¬ 
tion in interstate commerce is forbidden to 
them, and, in a sense, they are made culpa¬ 
ble as well as their shipper. * * * i The 

statute rests, of course, upon the power of 
Congress to regulate interstate commerce, 
and, defining that power, we have said that 
no trade can be carried on between the 
States to which it does not extend, anc{ have 
further said that it is complete in itself, sub¬ 
ject t o no limitations except those found in 
the Constitution. We are dealing, it must 
be remembered, with illicit articles—articles 
which the law seeks to keep out of commerce, 
because they are debased bv adulteration, 
and which law punishes them (if we may so 
express ourselves) and the shipper of!them. 
* * * And appropriate means tb that 
end, which we have seen is legitimate, are 
the seizure and condemnation of the articles 
at their point of destination in the original, 
unbroken packages. The selection oi' such 
means is certainlv within that breadth of 
discretion which we have said Congress pos- 
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sesses in the execution of the powers con¬ 
ferred upon it by the Constitution. 
McCulloch v. Maryland, 4 Wheat. 316; Lot¬ 
tery Case, 188 U. S. 321, 355. 

The adulterated or misbranded article which 
the statute makes subject to its condemnation in¬ 
cludes every shipment made in interstate com¬ 
merce. A. O. Andersen cC* Co. v. United States 
284 Fed. 542. 

In McDermott v. State of Wisconsin, 228 U. S. 
115, it was held that as against provisions of a State 
statute of Wisconsin to the contrary the right of 
Federal inspection under the Food and Drugs Act 
and the remedies of that statute apply to retail 
packages of an article which after interstate ship¬ 
ment remained unsold at destination. The grounds 
upon which the State statute was held unconstitu¬ 
tional in this case was that it required the removal 
of labels borne by the article while in interstate 
commerce upon arrival in the State. That such 
requirement was a denial of the right of Federal 
inspection and w r as frustrative of the purposes of 
the Federal Act and the appropriate remedies pro¬ 
vided thereby for the suppression of interstate traf¬ 
fic in adulterated and misbranded food and drugs. 

The conclusion of the court below adhered to the 
literal language of the act 'which makes an adulter¬ 
ated or misbranded article liable to seizure wher¬ 
ever found. Obviously if numerous shipments are 
made to divers jurisdictions multiple seizure pro- 
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ceedings are necessary to effect their condemnation 
as the statute directs. The construction here con¬ 
tended for moreover is necessary to give that ade¬ 
quate protection intended by the statute to all the 
people throughout the country against beirn^ in¬ 
jured or defrauded by adulterated or misbranded 
articles of food and drugs. 

No justification therefor appears either iiji the 

text of the act itself or in anv construction thereof 

%/ 

heretofore adopted by the courts for limiting seiz¬ 
ures under Section 10 to one or more proceedings 
or to one test case as contended for by appellant. 
Such a limitation and restriction upon the enforc¬ 
ing officials would be arbitrarv and frustrative of 
the purposes of the act and tantamount to license to 
indulge in the unlawful traffic in those jurisdictions 
other than where the single case permitted was 
brought. As well said by the learned judge below 
in his opinion: | 

(R. 20:) Under such a construction the 
public could be injured and defrauded at 
will by numerous shipments of adulterated 
and misbranded articles made after on^ con¬ 
signment had been libeled, and litigation 
with respect thereto delayed or prolonged, 
for the purpose of enabling the shipper or 
manufacturer of such adulterated or mis¬ 
branded articles to distribute thein in 
interstate commerce. 

By Section 4 Appellees are invested with the 
duty of administering the Food and Drugs Act 
and of investigating interstate shipment oi: food 
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and drugs and of securing evidence of violation of 
the statute and certifying the facts in respect 
thereto to the proper United States attorneys, who, 
by Section 5 are required on the basis of such cer¬ 
tification to institute appropriate proceedings in 
the proper courts of the United States for the en¬ 
forcement of the penalties provided by the Act. 
It follows therefore if multiple procedures are au¬ 
thorized by Section 10 in appropriate cases Ap¬ 
pellees have simply performed their plain statutory 
duty in doing the acts charged in Apx)ellant's bill. 

(3) The issues as to adulteration and misbranding of 
appellant's product under the Food and Drugs Act 
are not triable in equity 

The basis alleged in the amended bill for Ap¬ 
pellant's resort to a court of equity is chat its prod¬ 
uct is not adulterated or misbranded under the 
Food and Drugs Act. Upon this basis rests the 
conclusions set up therein that it has no adequate 
remedy at law and that equitable intervention is 
necessary to prevent a multiplicity of oppressive 
suits. 

But if the Food and Drugs Act be constitutional 
as it is conceded to be, and if the acts of Ap})ellees 
as hereinbefore shown are within the limits of their 
statutorv authoritv no basis exists for resort to a 
court of equity in this case. 

It is incumbent upon Apj^ellant to exhibit a case 
for injunction under the well-established principles 
governing the issuance of this writ to restrain offi- 
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eers in the execution of a public statute. In such 
cases injunction is issued only where the statute is 
alleged to be unconstitutional and where in the at¬ 
tempt to enforce such invalid statute rights of 
property are invaded or trampled upon or where 
oft-repeated attempts to enforce such a statute cre¬ 
ates a multiplicity of actions which are in them¬ 
selves oppressive. Ex Parte Young, 209 U. Si 123. 

i 

In the alternative a plaintiff may show th^t de¬ 
fendant officers are transcending their authority 
under a valid statute and are acting arbitrarily or 
capricously, with resultant injury to property 
rights. Philadelphia Company v. Stimson, 2^3 IT. 
S. 605. 620. | 

Where, however, the statute is constitutional, and 
the officials charged with the enforcement thereof 
stay within the lawful limits of their authority and 
bring or threaten only the legal action authorized 
by such statute they are not subject to be enjoined. 

In Wadley Sou th ern Pail way Company v. 
Georgia, 235 U. S. 660, it was held that where the 
statute of Georgia gave a right of review against 
a confiscatorv action of the rate-making bodv and 
plaintiff did not avail himself of the remedy thus 
provided it could not sue in Equity to test such 
order for its constitutionality even though Equity 
would have given a remedy if no safe review at 
law had been provided. 

The Food and Drugs Act provides a forum and 
establishes procedure at law to determine Ques¬ 
tions of adulteration and misbranding thereuhder 
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and to test the right of appellees to institute seizure 
proceedings on these grounds. Appellant can not 
be deprived of!its property on the ground that it 
is adulterated or misbranded until he has had a 
fair trial by the court or jury if he so elects and 
these provisions of law must be observed. 

A case closely in point in this connection is that 
of Shawnee Milling Company v. Temple, United 
States District Attorney, et al. ? 179 Fed. 517, 
wherein a well considered opinion of the District 
Court was rendered denying plaintiff an injunc¬ 
tion against multiple seizure proceedings brought 
against its product upon allegations similar to 
those of appellant in the present case except that in 
addition thereto the constitutionality of the Food 
and Drugs Act was challenged and it was further 
alleged that the defendant after bringing several 
seizures of plaintiff’s product avoided trial of the 
issues and dismissed cases after the product thus 
seized had deteriorated in quality and value. 

The court held that if seizure proceedings au¬ 
thorized by Section 10 were penal and the statute 
constitutional thev could not be restrained in 
Equity and that if proceedings were to be regarded 
as civil then Section 723 of the Revised Statutes 
which denied equitable jurisdiction where there 
was an adequate remedy at law would prohibit the 
filing of a bill to enjoin its enforcement. The 
court held the Act constitutional and ruled that 
the question of adulteration raised in plaintiff’s 


bill should be determined by proceedings brought 
under the statute for that purpose. ' 

In the course of its opinion in that casj> the 
court also laid down the conditions under which 
injunction can issue to enjoin the enforcement of 
a civil or penal statute as follows: 

1. When such statute is unconstitutional or 

otherwise invalid; in the attempt to enforce jsuch 
invalid statute rights of property are invaded or 
trampled on. j 

2. When the oft repeated attempts to enforce 
such invalid statute creates a multiplicity of feuits 
which are in themselves oppressive. 

The court further stated in its opinion (520- 
521): | 

The Government contends that flour thus 
bleached is flour in the language or the 
statute “whereby inferiority is concealed,” 
and that “it contains added poisonou^ in¬ 
gredients which may render such article 
(flour) injurious to health.” The patentees 
and the millers deny this. 

Here is a question for determination by a 
jury, or by the court if a jury is waived, 
and not to be determined in this case if' the 
statute is valid. 

In Savage v. Jones, 225 U. S. 501, 504, a bill in 
Equity was filed to restrain the enforcement of a 
State food statute of Indiana requiring certain 
labels and tags on commercial stock feeds. The 
unconstitutionality of the act was alleged upon the 


i 
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ground that it conflicted with the Federal Food and 
Drugs Act. It was also alleged that Plaintiff’s 
product was not a commercial stock feed and there¬ 
fore not subject to the provisions of the statute. 
Mr. Justice Hughes (now Chief Justice), who deliv¬ 
ered the opinion of the court after holding that the 
State statute was constitutional, used the following 
language as to the other allegations of the bill: 

Recurring to the contention that the prod¬ 
uct of Complainant is not within the statute 
it is evident that assuming the validity of 
the enactment the Complainant showed no 
grounds'for resorting to Equity as the nature 
of the composition must be determined ac¬ 
cording to the facts in the course of due 
proceedings for that purpose. 

This decision in effect reaffirms the same doctrine 
laid down in Arbuckle v. Blackburn, 113 Fed. 616. 
by Circuit Judge Day (later Justice of the Supreme 
Court). 

In this connection the following language used 
by the Court in McDermott v. Wisconsin, supra, 
page 132, is applicable: 

AVhetlier the labels complied with the Fed¬ 
eral law was not for the State to determine. 
This was a matter provided for by the Act of 
Congress and to be determined as therein in¬ 
dicated by proper proceedings in the Fed¬ 
eral courts. 

Appellant can not evade the legal test of whether 
its product is adulterated or misbranded. The 
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plain requirements of the Food and Drugs Act ai'e 
that these issues be submitted to a court and jury, 
if it is so elected, in a manner provided by the Food 
and Drugs Act. It can not resort to a court of 
equity in this jurisdiction to inhibit suits at law in 
other Federal jurisdictions which are authorized by 
the law of the land. 

In Chicago, Milwaukee and St. Paul Railway 
Com pang v. Schendel, 292 Fed. 326, it was held that 
a court of equity may not enjoin the bringing of an 
action in another jurisdiction on the ground of 
hardship or inconvenience to defendant and |wit¬ 
nesses where the right to sue in such other jurisdic¬ 
tion is given by law. 

The Food and Drugs Act makes plaintiff’s ar¬ 
ticle upon certification by appellees to the proper 

i 

United States Attorney that there is evidence that 
it is adulterated and misbranded, liable to be pro¬ 
ceeded against in any District Court where the 

same mav be found. In the face of this enactment 
«/ 

by Congress a court of equity in this jurisdiction 
is without authority to enjoin proceedings thus 
authorized. Lawson, auditor, etc., v. Aetna Ins .j Co. 
et ad., 41 Fed. 2nd (Adv. Sheets) 316,318. j 

Moreover in these proceedings the United States 
as party plaintiff has a right to a trial by jury upon 
the issues of fact involved. Furthermore | the 
process of the Equity Court here if it assumed 
jurisdiction and decided the issues of adulteration 
and misbranding adversely to plaintiff would be 
unable to afford the United States an adequate 
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remedy, namely, condemnation of the product 
located beyond its jurisdiction, before it had 
entered into the channels of consumption. 

This court has repeatedly held that it would not 
interfere with the executive officers in the dis¬ 
charge of a discretionary duty unless thev had 
acted arbitrarily or capriciously. No facts are 
pleaded in the bill justifying the conclusions that 
Appellees have acted arbitrarily or in abuse of 
their discretion. The statements in this respect 
contained in the bill are mere conclusions of the 
pleader. Commercial Solvents Company v. Mel¬ 
lon et al., 51 Appeals, D. C. 46; Ambruster v. Mel¬ 
lon et ah, 41 Fed. 2nd (Advance Sheets) 430. 

It is significant that Appellant omits from its bill 
except by a reference to a paper not before the court 

anv statement of the curative claims made for its 

* 

so-called external remedy. If these had been 
pleaded this court would have been more fully 
apprised of the facts upon which Appellees’ con¬ 
clusions that this product was adulterated and mis¬ 
branded is based. And the bill is devoid of anv alle- 

* 

gation of fact warranting the inference that Appel¬ 
lees have acted arbitrarily or capriciously in the 
premises. The presumption is that Appellees 
rightfully performed the duty imposed by law upon 
them and found from the evidence that the curative 
claims made for the product were so false and 
fraudulent as to require them to act for the public’s 
protection as they were directed to do by the statute, 
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and certify various shipments of this product tb the 
proper United States Attorneys for appropriate 
action. 

(4) The duty of appellees under the statute to knake 
tentative findings of fact as to the adulteration and 
misbranding of food and drugs and certify these 
findings to the United States attorneys is n^t en- 
joinable even though the duty may be erroneously 
performed 

The basic condition for the exertion of the judi¬ 
cial power by way of injunction through the at¬ 
tempted enforcement of an unconstitutional statute 
or of a constitutional statute in an unconstitutional 
way is that there be a wrongful exertion of power 
bv executive officers in the name of the sovereign to 
the detriment of the Plaintiff’s property rights. 
The reasons and purpose for invoking the judicial 
power in this behalf is to oppose the rightful power 
of the courts to the abuse of power by executive offi¬ 
cials. It is the use of rightful force impos 
restrain a force that is wrongful. 

It results that acts to be restrainable muist of 
their very nature purport to bind and obligate the 
citizen to forego some legal right and to do br re- 
frain from doing some particular act or to pprsue 
a prescribed course of action in derogation bf his 
right, else suffer the penalties meted out to law¬ 
breakers. 

The leading authorities which instance judicial 
restraint upon wrongful official action for thb pro- 


i 

i 
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tection of constitutional and property rights inva¬ 
riably have dealt with statutes, regulations, or 
orders compulsory in character or with official ac¬ 
tion which withheld some right, license, or privilege 
to which the Plaintiff was lawfully entitled. In all 
the cases cited in Appellant’s brief this will be 
found to be the case. 

Converselv the authorities hold where there is 
%/ 

lacking in the official action challenged some exer¬ 
tion of power under the purported authority of the 
sovereignty by way of legislation, regulation, or 
executive order such action is not enjoinable even 
though it mav be erroneous and occasion incidental 
loss and damage. 

In Standard Computing Scale Company v. Far- 
veil, State Superintendent of Weights and Meas¬ 
ures, 249 U. S. 571, such official action as above 
described was involved. It took the form of a 
bulletin in which were specifications covering auto¬ 
matic computing scales specifying that such com¬ 
puting scales must be equipped with a device which 
would automatically compensate at zero balance 
and throughout the whole range of weight gradua¬ 
tions for variations due to changes in tempera¬ 
ture. No power resided in the Defendant to make 
these specifications compulsory but some of the 
countv sealers of weights and measures with the 
authority to test and seal scales used the specifica¬ 
tions as if compulsory and neglected to seal scales 
of Plaintiff which did not comply with the specifi¬ 
cations and warned scale users to discontinue the 
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use thereof. As a result the Plaintiff whosd scales 
did not comply with the specifications suffered a 

i 

loss of sales and serious injury to business In¬ 
junction was sought to cause the suppression of the 
specifications and their enforcement on the ground 
that thev were arbitrary and discriminated Against 
Paintiff’s article and were unconstitutionali The 
District Court dismissed the bill and a direct re¬ 
view w T as had in the Supreme Court. The action 
of the lower court was affirmed. The Supreme 
Court in the opinion by Mr. Justice Brandeis said: 

(Page 575:) The information given in the 
“specifications” complained of may, as the 
plaintiff contends, be incorrect, the instruc¬ 
tion may be unsound, and, if it is so, ljaay be 
mischievous and seriously damage the prop¬ 
erty rights of innocent persons. But the 
opinions and advice, even of those in Author¬ 
ity, are not a law or regulation such asj comes 
within the scope of the several provisions of 
the Federal Constitution designed to secure 
the rights of citizens as against action by the 
States. If the State Superintendent had 
undertaken to introduce a regulation legis¬ 
lative in character—that is, to prescribe rules 
of action which the city and county dealers 
would be forced to follow, and to prohibit 
the use in the State of scales not sealed in 
accordance with his regulations—he would 
have exceeded his powers; for the few con¬ 
ferred upon him are not of that character. 

(Page 577:) If the “specification^” had 
been issued as a regulation—that is, a; law— 


we might have been called upon to enquire 
whether it was a proper exercise of the 
2 >olice power or was, as plaintiff contends, 
void because arbitrary and unreasonable, or 
because it was discriminatory, or as inter- 

4 / 

ferine with interstate commerce. For the 
protection 1 of the Federal Constitution ap¬ 
plies, whatever the form in which the legis¬ 
lative power of the State is exerted; that is, 
whether it be by a constitution, an act of the 
legislature, or an act of anv subordinate in- 
strumentalitv of the State exercising' dele- 
gated legislative authority, like an ordinance 
of a municipality or an order of a commis¬ 
sion. Great Northern By. Co. v. Minnesota, 
238 U. S. 340; Home Telephone cf* Telegraph 
Co. v. Los A ngeles , 227 U. S. 278, 28(3-288; 
Oregon Bailroad & Navigation Co. v. Fair- 
child, 224 IT. S. 510; Grand ■ Trunk Western 
By. Co. v. Bailroad Commission of Indiana, 
211 U. -S. 400, 403. But since the “specifi¬ 
cations’* are not in the nature of a law or 
regulation, the prohibitions of the Federal 
Constitution can not apply. 

In U. S. v. Los Angeles Bailroad, 273 U. S. 299, 
there was involved a so-called valuation order of 
the Interstate Commerce Commission under the act 
of October 22,1913, the unconstitutionality of which 
was attacked. The Court held that the so-called 
order was not re viewable or enjoinable under the 
statutory power of the Federal Courts to review 
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orders of the Interstate Commerce Commission or 
under its general equity power. In the opinion, the 
Court said (p. 309): 

The so-called order here complained of is 
one which does not command the carrier to 
do, or to refrain from doing anything; which 
does not grant or withhold anv authority, 
privilege or license; which does not extend 
or abridge any power or facility; which does 
not subject the carrier to any liability, civil 
or criminal; which does not change the car¬ 
rier's existing or future status or condition; 
which does not determine any right or obliga¬ 
tion. This so-called order is merely the for¬ 
mal record of conclusions reached after a 

study of data collected in the course of exten- 
«/ 

sive research conducted bv the Commission, 
through its employee. It is the exercise 
solely of the function of investigation. 

(P. 314:) No basis is laid for relief under 
the general equity powers. The investiga¬ 
tion was undertaken in aid of the legislative 
purpose of regulation. In conducting the 
investigation, and in making the report, the 
Commission performed a service specifically 
delegated and prescribed by Congress!. Its 
conclusions, if erroneous in law, may lie dis¬ 
regarded. But neither its utterances, ior its 
processes of reasoning, as distinguished] from 
its acts, are a subject for injunction. 

In Ex Parte Williams, 277 U. S. 267, a petition 
for writ of mandamus was hied in the United States 
Supreme Court to compel the District Judge iji Ne- 
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braska to call in two other judges to hear an equity 
suit brought against the petitioner by the Chicago, 
Burlington and Quincy Railroad to restrain an as¬ 
sessment made by petitioner as Tax Commissioner 
of Nebraska. The District Court held that the 
equity suit to restrain the assessment did not fall 
within the provisions of Section 266 of the Code re¬ 
quiring review by three judges. In upholding this 
view the Supreme Court in its opinion said: 

(Page 271:) A case does not fall within 
Section 266 unless a statute or an order of 
an administrative board or commission is 
challenged as contrarv to the Federal Con- 
stitution. Oklahoma Gas Co. v. Russell, 261 
U. S. 290; Ex parte Buder, 271 U. S. 461, 
465. Here, there was no question as to the 
validitv of the taxing statute. It was the 
assessment which the Railroad challenged. 
And an assessment is not an order made by 
an administrative board or commission, 
within the meaning of that section. The 
function of an assessing board is not that of 
issuing orders. Its function is informa¬ 
tional. Its duty is to make findings of fact, 
and thereby furnish the basis on which other 
officials are to act in individual instances in 
levying and collecting the taxes. An assess¬ 
ment does not command the taxpayer to do 
or to refrain from doing anything; does not 
grant or withhold any privilege, authority, 
or license; does not extend or abridge any 
power or facility; does not determine any 
right or obligation. Compare Standard 
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Scale Co. v. Farrell, 249 U. S. 571^ 577; 

i * 

Pennsylvania R. R. Co. v. United lStates 
Railroad Labor Board, 261 U. S. 72; United 
States v. Los Angeles c£* Salt Lake R. Co., 
273 U. S. 299, 319; Southern Bell Telephone 
<£' Telegraph Co. v. Railroad Commission, 
280 Fed. 901. An assessment is directed by 
one officer of the State to another. Compare 
Great Northern Railway Co. v. l\nited 
States, ante, p. 172. 

I 

The reasoning in the foregoing cases is applicable 
and persuasive in the instant case. The function 
and duty of Appellees under Section 4 of the Food 
and Drugs Act is one of investigation. Their 
findings and conclusions in respect of adulteration 
and misbranding are merely tentative and have no 
binding or obligatory force in themselves. jThey 
are not a regulation or an order but are merejy the 
assertion of an opinion that the law has been vio¬ 
lated and that proceedings in the name of the 

United States as directed bv statute should fee in- 

•/ 

stituted for this alleged violation. The findings 
and conclusions of Appellees are not even ^rima 
facie evidence as were the findings of the filter- 
state Commerce Commission, supra, and hate no 
compulsory force or effect whatsoever as fixifeg or 
determining the rights of Appellant. As sa|d by 
the Supreme Court in United States v. Morgai\, 222 
U. S. 274, 281, relative to the findings of th0 De¬ 
partment of Agriculture officials against an alleged 
violator of the law: * * * ‘ 4 an adverse finding 
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is not binding against him; and a decision in his 
favor is not an acquittal which prevents a subse¬ 
quent hearing before the Department or a trial in 
court/’ 


(5) The judgment of the United States District Court for 
the District of New Hampshire pleaded in the bill 
does not afford ground for enjoining Appellees from 
taking further proceedings under the Food and 
Drugs Act against the Appellant’s property 

Appellant's bill sets up a judgment of the United 
States District Court for the District of New 
Hampshire rendered January 23, 1923, as one of 
the grounds for the equitable relief prayed on the 
ground of res ad judicata. It is apparent, however, 
upon the face of the bill that this judgment is not 
res ad judicata for the reason that the proceedings 
in that case were had upon a different label. Fur¬ 
thermore, the present libels against which injunc¬ 
tion is sought contain an additional charge of the 
adulteration of the product which was not made in 
the New Hampshire case. This charge of adultera¬ 
tion under Section 7 of the Food and Drugs Act can 

i 

only be based upon matter growing out of the iden¬ 
tity or composition of the product and can have no 
regard to the curative claims which were the sole 
basis of the misbranding charges brought in the 
New Hampshire case. In a footnote at page 3 of 
Appellant’s brief the suggestion is made that in 
making the additional charge of adulteration the 
Government is trying its case piecemeal against 
this product. But it is not to be presumed from 


anything in the record that such is the case. Rather 
is it to be presumed that grounds for charging adul¬ 
teration of the product in the former case were lack¬ 
ing and that the product has subsequently become 
an adulterated product. While Appellant assigns 
error in the failure to hold the Xew Hampshire 
judgment res ad judicata it does not urge this error 
in its brief. 

Even if the question of misbranding of Plain- 
..... . " i 

tiff’s product were res ad judicata it would afford 
no grounds for equitable relief as this is properly 
not grounds for resorting to Equity but constitutes 
an adequate defense at law to be pleaded in bar in 
seizure proceedings brought under the Act. 

In Pic (vs v. Barrage, 266 Fed. 347, reversing 
260 Fed. 1018, it was held that the Defendant in an 
action in a Federal Court relying upon res ad judi¬ 
cata lias a complete and adequate remedy and can 
not maintain a suit in equity based thereon to en¬ 
join a law action. The rule as to former adjudi¬ 
cations in this respect is stated in 32 Corpus Juris 
107, as follows: 

After a question has once been decided in 
a court of competent jurisdiction, a second 
action on the same subject matter will usu¬ 
ally not be enjoined, because the foijmei 
adjudication is an adequate defense at law. 

citing the following cases: 

Chicago, etc., B. Co. v. Chicago, 143! Ill. 
641, 32 NE 178. 

Palmer v. Hayes, 93 Ind. 189. 
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Gray v. Coan, 36 Iowa 296. 

Bowen v. Gent, 54 Md. 555. 

Jay’s Case, 6 Abb. Pr. 293. 

Texas XoveJfy Adv. Co. v. Pa?/ Trading 
Co. (Civ. A.), 206 S. W. 729. 

Texas, etc., JR. Co. v. Southern Produce 
Co. (Civ. A.), 168 S. W. 999. 

Holmes v. Clark, 46 Yt. 22. 

(6) Appellees are not the proper parties defendant to this 

proceeding 

The object of this suit is to restrain the institu¬ 
tion of multiple seizures under the Food and Drugs 
Act of Appellant’s product. In its brief it is con¬ 
tended that Appellees are the proper parties in this 
case. The statute, however, does not clothe the Ap¬ 
pellees and they have not attempted to exercise the 
functions of making executive seizures. Seizures 
are made bv virtue of the judicial writ in 
proceedings instituted by United States Attor¬ 
ney's. Appellees function is to eertifv their 
findings to the proper United States Attorney 
who is required by Section 5, “to cause appro¬ 
priate proceedings to be commenced in the 
proper Court of the United States.” It is true that 

the act makes it the dutv of the District Attomev to 

%/ * 

proceed upon Appellees certification to cause ap¬ 
propriate proceedings to be commenced; but it 
nevertheless remains that what are the appropriate 
proceedings is left to his judgment. Two courses 
are oj^en to him, either to institute criminal pro¬ 
ceedings against the receiver of the goods in inter- 


state commerce who offers to sell the same in orig¬ 
inal unbroken packages or to institute seizure pro¬ 
ceedings under Section 10. It is true that in prac¬ 
tice Appellees recommend seizure proceedings when 
certifying the facts, but in view of the languagd of 
Section 5 this recommendation is not binding upon 
the United States Attorney. He is not a subordi¬ 
nate of appellees, and the law, not they, prescribes 
his functions and duty to act upon facts certified 
to him. 

It is well established that when the unlawful en¬ 
forcement of a statute is enjoined the enforcing offi¬ 
cials authorized to bring suits thereunder are the 
proper parties defendant, usually the prosecuting 
attorney or the Attorney General of the State. Ex 
Parte Young, supra. 

In Shaw nee Milling Company v. Temple, Dis¬ 
trict Attorney , et ah, supra, winch was a suit simi¬ 
lar to the present, to enjoin seizures under the Food 
and Drugs Act, the United States District Attor¬ 
ney and the United States Marshal were defend- 
ants. This view of the United States Attorney's 

i * 

functions in the premises is supported by the ease 
of United States v. Morgan, Supra , and by refer¬ 
ence to the provisions of Section 5 which make it 
the duty of the United States Attorney, apart from 
any action by appellees when the facts and evi¬ 
dence warrant, to bring appropriate proceedings 
for violations of this statute. 
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If appellees should be enjoined in this case no 
practical relief would be afforded appellant, since 
under Section 5 of the Act the United States At¬ 
torney could proceed against various shipments of 
the product throughout the country when any 
health, food, or drug officer or agent of anv State, 

territory, or the District of Columbia should 

•> • 

present satisfactory evidence of any such violations. 

In this situation it would seem absurd for this 
court to enjoin appellees, who are primarily charged 
with the duty of adminstering the Food and Drugs 
Act, from reporting violations thereof, when any 
health, food, or drug officer may do so. 

(7) Notice artel hearing are not a condition precedent to 

the filing of libel proceedings 

The provisions of Section 4 as to hearings have 
been under consideration by the Supreme Court and 
bv various other Federal courts. In Mon/an v. 
U. S 222 U. S. 274. it was held that it is not a con¬ 
dition precedent to the prosecution for a violation 
of the Food and Drugs Act that an investigation 
be had in the United States Department of Agri¬ 
culture and the defendants afforded an opportunity 
to be heard,ias provided by Section 4 of the Act; 
that the provision for a hearing was administrative 
merely and not a jurisdictional requirement for 
the institution of proceedings under the Act. 

Prior to the decision in the Morgan case the low¬ 
er Federal courts were divided upon the question as 
to whether notice and hearing was necessary before 
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bringing seizure proceedings under Section [LO of 
the Act. In the following cases it was held u 


mec- 


f 

essarv: 

U. S. v. 75 Barrels of Vine (jar, 192 Fed. 
350. 

U. S. v. 50 Barrels of Whisky, 165 Fed. 
966. ' | 

U. S. v. 9 Barrels of Olives, 179 Fed] 983. 
U. S. v. 100 Barrels of Vinegar, 188 Fed. 
471. 

U. S. v. .100 Cases of Teepee Applesl 179 
Fed. 985. j 

The contrary was held in: U. S. v. 74 Cases of 
%/ * 

Grape Juice, 189 Fed. 331. 

This latter decision was rendered prior to the 
decision of the Supreme Court in the Morgan 'case, 
supra. Though the decision of the Supreme Court 
was rendered in connection with the institution of 
criminal proceedings under Section 2 of the |Act, 
the decision applies with equal if not greater force 
to seizure proceedings. The seizure proceedings 
would be rendered practically ineffective if a pre¬ 
liminary hearing was necessary before they could 

be instituted, since it would not be easy to effedt an 

/ */ 

attachment of a consignment where parties received 
notice of the contemplated seizure proceedings. 
The Morgan case has been regarded as settling the 
question of hearings both with respect to criminal 
and seizure proceedings. U . S. v. 75 Boxes of Al¬ 
leged Pepper, 198 Fed. 934, 935. 
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It is to be noted that Section 4 does not provide 
for notice and hearing to the owner or consignor 
of a shipment, but to the party from whom a sam¬ 
ple is obtained, usually a consignee or dealer. The 
bill alleges the failure to give notice and hearing 
to appellant but does not allege that appellant is 
the party from whom samples were obtained. 

CONCLUSION 

The decree of the lower court dismissing appel¬ 
lant's bill should be affirmed. 

Respectfully submitted. 
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